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 1.  TIME:  9:00   CASE#: MSC16-01225 
CASE NAME: MOSLOWITZ VS. ELLIS LAKE HOA 
HEARING ON MOTION TO COMPEL RESPONSES TO INTERROGATORIES  
FILED BY ELLIS LAKE HOA 
* TENTATIVE RULING: * 
 
Hearing dropped at the request of the moving party. 

 

  

 2.  TIME:  9:00   CASE#: MSC16-01607 
CASE NAME: WERNER VS. NORTH AMERICAN ELITE INS.  
HEARING ON MOTION SUMMARY ADJUDICATION 
FILED BY PHILIP WERNER, STEPHEN TAMCHIN 
* TENTATIVE RULING: * 
 
Hearing continued to 6/20/18 at 9:00 a.m. in Dept. 9 per ex part application filed 5/8/18. 

 

  

3.  TIME:  9:00   CASE#: MSC16-01875 
CASE NAME: GUILLORY VS. CITY OF RICHMOND 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY CITY OF RICHMOND 
* TENTATIVE RULING: * 
 
The motions for summary adjudication are granted and, accordingly, summary judgment 
is granted.  
 

I. Background 
 

a. Facts 
 
This action concerns the property formerly located at 3200 MacDonald Avenue in Richmond.  
It arises from the removal of AmeriCare Community Services (AmeriCare), a nonprofit 
corporation, from the property which was eventually demolished. Plaintiff Dorothy Guillory is 
AmeriCare’s president, but brings this action in her individual capacity.   
 
On or about October 15, 2004, the City of Richmond leased the property to AmeriCare for 
purposes of operating an adult-care facility and “related services.”  The Lease Agreement had 
an initial term of 5 years. But the parties dispute the renewal provisions. The City Council 
originally approved a lease for a 5-year term, with the option for successive 5-year terms upon 
mutual agreement, up to a total of 25 years.  (Declaration of William Lindsay, Exh. B [letter from 
Lindsay to plaintiff].)   The executed Agreement provided for a 5-year term with a unilateral 
option for AmeriCare to extend for another 5 years.  Mr. Lindsay, the City Manager, stated his 
understanding that this was more favorable to AmeriCare because it allowed for a 5-year 
extension without City approval.  (Lindsay Decl., Exh. B, p. 2.)  Plaintiff, on the other hand, 
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contends that she could unilaterally extend the lease for successive 5-year periods up to a total 
of 25 years.  In her Second Amended Complaint (2AC), plaintiff alleges that the City gave 
AmeriCare this unilateral right for such a long period because plaintiff was expending personal 
money in renovation and would recoup this over this time.  
 
On August 15, 2013, the City evicted AmeriCare from the property via letter sent to the property 
and to plaintiff’s home address.  (Lindsay Decl., Exh. E.) The grounds were nonpayment of rent 
and the violation of the use restriction by operating a veterans services program.  The City 
also claimed in this letter that plaintiff never exercised her option to renew the lease in 2009.  
The City claims that plaintiff never responded.  Plaintiff claims she never received the letter. 
 
Over a year later, on September 4, 2014, the City sent AmeriCare another letter, also sent to the 
property and plaintiff’s home address.  (Lindsay Decl., Exh. F.)  The City intended to demolish 
the building on the property and required AmeriCare to remove any items.  The City contends 
no one responded to this letter; plaintiff contends she did not receive it.  
 
That same day – September 4, 2014 – plaintiff sent a letter to the City purporting to exercise a 
five-year renewal of the space.  (Guillory Decl., Exh. 12.)  Interestingly, this letter is appears on 
AmeriCare letterhead, with the return address of the property itself: 3200 MacDonald Avenue. 
 
Again over a year later, on September 8, 2015, the City sent a letter to AmeriCare.  (Lindsay 
Decl., Exh. G.)  This letter was sent to the address plaintiff used in her March 28, 2013 
correspondence.  It advised AmeriCare that the building was to be demolished and that property 
inside should be removed.  The City received no response.  The building was demolished in 
October, 2015, and certain of plaintiff’s personal property therein destroyed.  
 

b. Plaintiff’s Complaint 
 
Plaintiff brings this action as an individual; AmeriCare is not a plaintiff.  Her causes of action are: 
1) breach of contract; 2) respondeat superior liability for wrongful eviction; 3) respondeat 
superior liability for conversion; 4) failure to discharge a mandatory duty, based on conversion; 
and 5) failure to discharge a mandatory duty based on wrongful eviction.  Thus, as pled, the 
case is ultimately one against the City for breach of contract, wrongful eviction, and conversion.   
 

c. The City’s Motion for Summary Judgment/Adjudication 
 
The City’s motion first focuses on the breach of contract and wrongful eviction claims.  It argues 
that plaintiff has no standing because AmeriCare is the only party to the Agreement and plaintiff 
sues only in her individual capacity.  But she cannot sue in her own name on behalf of 
AmeriCare, she is not an assignee, and she cannot be a third-party beneficiary to the 
Agreement because nothing in it benefits plaintiff personally as opposed to AmeriCare. 
 
As to the conversion claims, the City contends that plaintiff consented to the taking of her 
property and abandoned it.  The City repeatedly notified plaintiff of its intent to retake and 
demolish the property, and that any personal property remaining should be removed, but it 
never received a response.  
 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   09 
HEARING DATE:   05/16/18 

 
 

- 3 - 

II. Standards on Summary Judgment/Adjudication 
 
A motion for summary judgment “shall be granted if all the papers submitted show that there is 
no triable issue as to any material fact and that the moving party is entitled to a judgment as a 
matter of law.” (Code Civ. Proc. § 437c(c).) The party moving for summary judgment carries 
both the burden of persuasion and the burden of production of evidence. (Aguilar v. Atlantic 
Richfield Co. (2001) 25 Cal.4th 826, 850.)   A defendant meets the burden of showing a cause 
of action has no merit by making a prima facie showing that one or more of its elements cannot 
be established – i.e., presenting affirmative evidence illustrating that plaintiff cannot prove an 
essential element – or by showing that there is a complete defense to the claim. (Id.; Code Civ. 
Proc. §437c(p)(2).)  “A prima facie showing is one that is sufficient to support the position of the 
party in question. [Citation.]"  (Aguilar at 851.)  Once the initial burden is met, the burden shifts 
to the plaintiff to demonstrate the existence of a triable issue of material fact. (Laabs v. City of 
Victorville (2008) 163 Cal.App.4th 1242, 1250, citing Aguilar at pp. 850-851.)  Finally, in ruling 
on the motion, the court does not weigh the evidence or make credibility determinations.  (See 
Binder v. Aetna Life Ins. Co. (1999) 75 Cal.App.4th 832, 840.) 
 

III. Breach of Contract (First Cause of Action) 
 
Summary adjudication of the breach of contract cause of action is granted.   
 
The City meets its initial burden by demonstrating that the only parties to the Agreement are the 
City and AmeriCare.  By its terms, the Agreement grants possession to AmeriCare, not to plaintiff 
personally.  (Lindsay Decl., Exh. A, p. 1.)   
 

a. Third Party Beneficiary 
 
Plaintiff contends that she is a third-party beneficiary of the Agreement.  Plaintiff provides 
evidence that she was expending personal funds for the remodeling work and needed the 
leased spaces to recoup her investment.  (See Guillory Decl., at ¶¶ 12, 13.)    
 
A contract, made expressly for the benefit of a third person, may be enforced by her at any time 

before the parties thereto rescind it.  (Civ. Code, § 1559.)  The third party cannot be merely an 

incidental beneficiary.  (Id.)  The parties must have intended to confer a benefit on the third 

party.  (Neverkovec v. Fredericks (1999) 74 Cal.App.4th 337, 348.)  A third party can be 

considered a third party beneficiary as either a creditor beneficiary or a donee beneficiary.    

(Lake Almanor Associates L.P. v. Huffman-Broadway Group, Inc. (2009) 178 Cal.App.4th 1194, 

1199.)  “A creditor beneficiary is a party to whom a promisee owes a preexisting duty which the 

promisee intends to discharge by means of a promisor's performance.”  (Id. at 1200.)  

Conversely, a donee beneficiary is a party to whom the promise intends to make a gift or confer 

a right against the promisor. (Martinez v. Socoma Cos. (1974) 11 Cal.3d 394, 400-401.)  

“A person cannot be a creditor beneficiary unless the promisor's performance of the contract will 

discharge some form of legal duty owed to the beneficiary by the promisee.”  (Lake Almanor, 

178 Cal.App.4th at 1200.)   



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   09 
HEARING DATE:   05/16/18 

 
 

- 4 - 

Plaintiff does not clam to be a donee beneficiary.  Instead, she claims to have invested personal 
money on AmeriCare’s behalf to remodel the property.  In other words, her personal payment 
for AmeriCare’s tenant improvements makes her a creditor of AmeriCare.  She cannot recoup 
that money without AmeriCare occupying the property. But plaintiff has not produced evidence 
to show that AmeriCare owes her any reimbursement debt for her investment whatsoever.  
Regardless, the case law holds that she would not be a third party beneficiary anyway. 
 
In cases where Party A and Party B contract, and through performance Party B might have 
been able to pay its obligation to Party C, courts have found that Party C is only an incidental 
beneficiary of the contract.  (See, e.g., Epitech, Inc. v. Kann (2012) 204 Cal.App.4th 1365, 
1373.) In Epitech, the Court of Appeal held that secured creditors of a company were not third 
party beneficiaries of a contract between the company and a financial advisor to obtain long-
term financing.  (Id.)  The advisor’s satisfaction of his contractual obligations would not have 
satisfied the company’s obligations to its secured creditors, although it might have made it more 
likely that the company could do so.  (Id.)   
 
This case is similar.  Certainly the performance of the contract would make it more likely that 
AmeriCare would be operational and, ostensibly, be able to pay plaintiff back any of her 
personal investment.  But the City’s performance of the contract would not pay plaintiff back, 
and the agreement certainly did not impose upon it any duty to ensure AmeriCare’s financial 
performance.  Therefore, plaintiff is no more than an incidental beneficiary of the Agreement.   
 

b. Lease Term and Extension 
 
Next plaintiff argues that AmeriCare had separate rights to renew the lease unilaterally for 
5-year periods up to a total of 25 years, and in fact renewed it for a third term in 2014.   It is 
unclear how this would support plaintiff’s argument for individual standing, but in any event, 
AmeriCare had no such rights. 
 
The Agreement provides for a single 5-year lease term and an “option to renew the Lease with 
the Landlord for the Premises on those terms and conditions then in effect for another five (5) 
years.”  (Agreement, Section 3, emphasis added.)   This is a 10-year maximum.  Other 
language in the Agreement supports this interpretation.   For example, rent is $500 per month, 
but “[i]f Tenant exercises its option to renew the lease for the sixth through tenth years” then rent 
increases to $916.57.  (Id., emphasis added.)   
 
As noted above, plaintiff claims she was making capital investments in the property, hence she 
received a lease for 5 years which she could unilaterally extend for a total 25-year term.  But the 
lease approved by the City Council would have required mutual consent after the first five years; 
the meeting minutes that plaintiff submitted verify this.  (RJN, Exh. 3, p. 2 [“Following discussion, 
on motion of Councilmember Bates, seconded by Councilmember Bell to direct the City Attorney 
to draft a five year lease with a mutual option to renew each five years up to 25 years …”].)   
This is also consistent with the statement plaintiff alleges Rich McCoy made to her – and on 
which she claims to have relied –  that a 25-year term might be an illegal perpetuities clause but 
lease options “could be extended” through later amendments.  (Guillory Decl., ¶ 12.)  In other 
words, as originally proposed, the City could have terminated the Agreement after only 5 years 
by simply declining an extension.  By instead giving AmeriCare a unilateral first extension 
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option, the City gave AmeriCare rights to a longer lease than it initially approved.  Ultimately, 
there is no ambiguity in the final Agreement: AmeriCare had a 5-year lease with a single 5-year 
extension option.  
 

IV. Wrongful Eviction (Second and Fifth Causes of Action) 
 
Summary adjudication of the wrongful eviction claims is granted.  
 
The City again meets its initial burden by showing that the Agreement evinces no intent of the 
parties to give plaintiff a personal right to possession of the premises.  Plaintiff thus lacks 
standing to claim wrongful eviction in an individual action. 
 
Plaintiff fails to provide evidence creating a triable issue on this point.  She cites generally to the 
unlawful detainer provisions of Code of Civil Procedure sections 1159-1179 to argue that she is 
the party in possession, or occupant, of the premises.  But nothing in those statutes converts a 
corporate president into an individual with right of possession.  Plaintiff sues in her individual 
capacity, but her right to “occupy” the property arises solely from her position as AmeriCare’s 
president. 
 
Plaintiff argues that the City improperly reframes her cause of action so that it does not sound in 
a breach of a mandatory duty as she pleads it.  Plaintiff’s argument is unclear at best and seems 
contrary to her own pleading.  For example, she captions the wrongful eviction claim as “Failure 
to Discharge Mandatory Duty … - Wrongful Eviction.”  (2AC, p. 14, emphasis added.)  She 
alleges that the City’s failure to discharge a mandatory duty occurred when its employees 
locked her out of the property and deprived her of occupancy – in other words, when they 
wrongfully evicted her.  (2AC, ¶ 53.)  But plaintiff has no right of possession under the 
Agreement, so she could never enforce this mandatory duty anyway.  Similarly, respondeat 
superior liability for wrongful eviction presupposes that the City’s agent took acts that wrongfully 
evicted plaintiff.  But again, since the undisputed evidence shows that the Agreement does not 
provide plaintiff with personal occupancy rights, she has no basis to assert wrongful eviction as 
a basis for respondeat superior liability.  
   

V. Conversion (Third and Fourth Causes of Action) 
 
The motion for summary adjudication as to the conversion claims is granted.   

First, though the City did not plead the consent and abandonment defenses on which it bases 

summary judgment, this is not fatal.  "A party who fails to plead affirmative defenses waives 

them." (California Academy of Sciences v. County of Fresno (1987) 192 Cal.App.3d 1436, 

1442.)  But “…recent California authority suggests an exception where … the affirmative 

defense is raised during a summary judgment proceeding.”  (Cruey v. Gannett Co. (1998) 64 

Cal.App.4th 356, 367, citing Rowland v. County of Sonoma (1990) 220 Cal.App.3d 331, 335, 

and Unigard Ins. Group v. O'Flaherty & Belgum (1995) 38 Cal.App.4th 1229, 1239.)  This 

follows federal case law permitting a party to raise an affirmative defense for the first time on 

summary judgment so long as there is no prejudice. (See Camarillo v. McCarthy (9th Cir. 1993) 

998 F.2d 638, 639.)  The Court finds that the City may assert these defenses on summary 
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judgment. There is no prejudice.  Plaintiff had the full summary judgment notice period in which 

to oppose these defenses, and in fact did so. 

The conversion claim speaks to the personal items plaintiff claims to have left behind at the 

property.  (See Plummer v. Day/Eisenberg, LLP (2010) 184 Cal.App.4th 38, 50.)  The City 

meets its initial burden by showing several letters to the plaintiff to which she did not respond, all 

of which indicated the City’s intent to take possession of the property such that plaintiff needed 

to remove her personal items.  Save the September, 2015, letter, the City sent these letters to 

the property address.  Plaintiff continually used the property through October, 2014 – that is, 

during the period where the first two letters were sent there.  (Guillory Decl., ¶ 10.)  Further, the 

record does not indicate that plaintiff accessed the property after October, 2014.   In response, 

Plaintiff claims to never have received the letters, and they were not sent by fax or email though 

both methods of contact were available to the City.   

“A letter correctly addressed and properly mailed is presumed to have been received in the 

ordinary course of mail.”  (Evid. Code § 641.)  Plaintiff’s sole evidence to rebut this presumption 

is her statement that she did not receive the letters, which is insufficient.  Moreover, plaintiff 

herself sent a September, 2014, letter to the City on AmeriCare letterhead which listed the 

property address. Plaintiff presumptively received these letters.   

Statutes concerning notices of abandonment for real property, which plaintiff contends support 

her claim, do not apply to this personal property claim and, in any event, plaintiff is not the 

lessee.  (See, e.g., Civ. Code § 1951.3.)  Nor does plaintiff argue or demonstrate how the 

notices failed to substantially conform to statutes governing abandonment of personal property 

in commercial tenancies, which are optional in any event.   (See, e.g., Civ. Code § 1993 et seq.)  

Ultimately, plaintiff presumptively received multiple notices over more than a year and did 

nothing to recover her personal property. 

VI. Evidentiary Issues 
 
The requests for judicial notice are unopposed and granted.  The Court rules only on those 
evidentiary objections that it deems material to the motion.  (Code Civ. Proc. §437c(q).)  
 

a. Plaintiff’s Objections to Evidence (Declaration of William Lindsay) 
 
Objection 1:  Overruled.  The declarant sets forth facts supporting personal knowledge of the 
Agreement.   
 
Objection 2:  Sustained to the extent declarant suggests he was City Manager in 2004.  
Otherwise overruled.  
 
Objections 3, 4:  Overruled.  The letters are offered to show notice.  Declarant has personal 
knowledge as to whether the City received a response.  
 
Objection 5: Overruled. Evidence Code section 356 simply allows plaintiff to produce a complete 
copy; neither it nor the case plaintiff cites bars the Court from considering the Agreement.  In 
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any event, there is no genuine dispute as to Exhibit A, plaintiff having admitted signing it.  
(Declaration of Dorothy Guillory, ¶12.)   
 
Objections 6, 7:  Overruled as improper.  Objections must be to evidence, not to “unpleaded 
defenses” or the possibility of future evidence.  
 

b. City’s Objections to Evidence (Declaration of Dorothy Guillory) 
 
Objection No. 9:  Overruled as to Councilmember statements.  These are admissions of a party 
agent.  (Evid. Code §1220.)  Sustained as to “It was clear from my colloquy … tenant 
improvements.”  This is speculation as to another party’s intent. 
 
Objection No. 10:  Overruled.  These are admissions of a party agent.  (Evid. Code §1220.)  
Declarant adequately states foundation and personal knowledge.  
 
Objection No. 11:  Sustained.  Improper legal conclusion.  
 
Objection No. 12:  Overruled except as to “This is evidence of long-range planning,” to which the 
objection is sustained as speculation. 
 
Objection No. 14: Overruled.  These are admissions of a party agent.  (Evid. Code §1220.)  
Declarant adequately states foundation and personal knowledge. 
 
Objection No. 15:  Sustained.  Speculation and lack of foundation. 
 
Objection No. 25:  Overruled.  Declarant sufficiently authenticates the logs. 

 

  

4.  TIME:  9:00   CASE#: MSC17-01955 
CASE NAME: LAST SPOT VS. BEDI 
HEARING ON MOTION FOR ORDER ESTABLISHING ADMISSIONS & FOR SANCTIONS 
FILED BY GURBIR SINGH BEDI, RAJ SINGH 
* TENTATIVE RULING: * 
 
Although the Responses to Requests for Admission were apparently late, they were filed before 
this hearing, and they were provided to Defendant on 3/19/18 according to the proof of service.  
The Motion is therefore moot and is denied.  If Defendant believes the answers were improper, 
a motion for further responses is the appropriate remedy.  Sanctions are denied as Defendant 
has failed to state a legal basis entitling him to the relief requested. 
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5.  TIME:  9:00   CASE#: MSC17-01955 
CASE NAME: LAST SPOT VS BEDI 
HEARING ON MOTION FOR ORDER COMPELLING RESPONSES TO INTERROGS. 
FILED BY GURBIR SINGH BEDI, RAJ SINGH 
* TENTATIVE RULING: * 
 
The motion is moot.  Answers to the form and special interrogatories were served on Defendant 
on 3/21/18 and responses to the request for production were served on 4/10/18, without 
objection.  Plaintiff contends that some of the answers were inadequate, not responsive, etc., 
but to obtain further responses, an appropriate motion needs to be filed.  Sanctions are denied 
as Defendant has failed to state a legal basis entitling him to the relief requested. 
 

  

6.  TIME:  9:00   CASE#: MSC17-02031 
CASE NAME: UNITED CALIFORNIA BUILDING VS. BAY CITY MECHANICAL, INC. 
HEARING ON DEMURRER TO 1ST AMENDED COMPLAINT 
FILED BY BAY CITY MECHANICAL, INC., et al. 
* TENTATIVE RULING: * 
 
Continued by the court to June 16, 2018 at 9 a.m.  Defendants have not properly complied with 
CCP § 430.41 (a), which requires that the parties meet and confer “in person or by telephone.”  
The Declaration of Patrick Whitehorn filed March 20, 2018 states only that Mr. Whitehorn sent a 
letter.  On or before May 30, 2018, defendants shall file and serve a declaration establishing 
proper compliance with CCP § 430.41. 
 

  

 7.  TIME:  9:00   CASE#: MSC17-02031 
CASE NAME: UNITED CALIFORNIA BUILDING VS. BAY CITY MECHANICAL, INC. 
HEARING ON MOTION TO STRIKE PORTIONS OF 1ST AMENDED COMPLAINT 
FILED BY BAY CITY MECHANICAL, INC., et al. 
* TENTATIVE RULING: * 
 
Continued by the court to June 16, 2018 at 9 a.m.  Defendants have not complied with CCP 
§ 435.5.  On or before May 30, 2018, defendants shall file and serve a declaration establishing 
compliance with that section. 
 

  

 8.  TIME:  9:00   CASE#: MSC17-02431 
CASE NAME: DUKEMAN VS. FIVE9, INC. 
HEARING ON MOTION TO COMPEL ARBITRATION 
FILED BY FIVE9, INC.  
* TENTATIVE RULING: * 
 

Defendant’s motion to compel arbitration is granted.  However, the initiation of arbitration 
is stayed until August 16, 2018 or the completion of mediation, whichever occurs first, provided 
that, on or before May 30, 2018, plaintiff requests mediation.  This matter is stayed pending 
completion of the arbitration. 
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Plaintiff argues the arbitration agreement should not be enforced because it is 

unconscionable. 
 
A court must order arbitration at the request of a party if it determines that an agreement 

to arbitrate the controversy exists unless it determines, among other things, that grounds exist 
for revocation of the agreement.  (CCP § 1281.2 (b).)  One such ground is that the agreement 
is unconscionable.  (See Peng v. First Republic Bank (2013) 219 Cal.App.4th 1462, 1468; 
CC § 1670.5.)   

 
Unconscionability has both a procedural and a substantive element, the former focusing 

on oppression or surprise due to unequal bargaining power, and the latter on overly harsh or 
one-sided results. (Armendariz v. Foundation Health Psychcare Services, Inc. (2000) 24 Cal.4th 
83, 114.)  Both elements must be present, although they need not be present in the same 
degree.  (Ibid.) 

 
Here, plaintiff has failed to establish substantive unconscionability.  Plaintiff argues there 

is substantive unconscionability because defendant has the unilateral right to change the terms 
of the employment agreement, including the arbitration agreement.  This argument was 
rejected, however, in Peng, which like this case, dealt with an arbitration provision in an 
employment agreement.  Citing prior cases, the court held that the ability of the employer to vary 
the terms of the arbitration agreement did not render the agreement illusory or substantively 
unconscionable because “exercise of the power [to modify the agreement] is subject to 
prescribed or implied limitations such as the duty to exercise it in good faith and in accordance 
with fair dealings.”  (Peng, supra, 219 Cal.App.4th at 1473.)   

 
The only case that plaintiff cites to the contrary is Dominguez v. Alden Enters., 

2009 Cal. App. Unpub. LEXIS 35.  That case is unpublished, however, and may not be cited.  
(See CRC 8.1115.)   

 
While plaintiff has not established unconscionability, the employee handbook is 

ambiguous about whether mediation must precede arbitration.  It states that the employer has 
adopted an alternative dispute resolution process to be used to resolve all employment related 
disputes.  (See Ex. C to McCoy Decl., p. 6.)  It then goes on to describe that process.  “The . . . 
process begins with mediation . . .”  While it then states that either the employee or the 
employer “may” request mediation, and thus indicates that mediation is voluntary and 
unnecessary, it also implies there is no mechanism to proceed to arbitration until mediation is 
complete.  It states, “If the meeting with the mediator is not productive in solving the dispute . . . 
either party who participated in the mediation may request that the dispute be referred to 
arbitration.”  However, it does not state how arbitration is triggered if neither party 
requests mediation. 

 
It also describes arbitration as the “next step” after mediation (Id., p. 7).  Finally, 

it concludes by stating, “employees are asked to sign an agreement to submit all employment 
related complaints . . . to mediation and if necessary, binding arbitration,” which again implies 
that mediation always precedes arbitration. 
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An employee handbook, particularly one as to which the employer obtains the 
employee’s written acknowledgment, may affect the terms and conditions of employment.  
(See Guz v. Bechtel National, Inc. (2000) 24 Cal.4th 317, 344-345.) 

 
 For all these reasons, while it grants the motion, the court also gives plaintiff until 

May 30, 2018 to request mediation and a total of three months from the date of this hearing 

to complete mediation. 

 

  

 9.  TIME:  9:00   CASE#: MSC17-02451 
CASE NAME: BLACK DIAMOND ELECTRIC VS. CONTRACTORS STATE LICENSE BOARD 
HEARING ON DEMURRER TO COMPLAINT  
FILED BY CONTRACTORS STATE LICENSE BOARD 
* TENTATIVE RULING: * 
 

Defendant Contractors State License Board’s demurrer is overruled. Defendant shall file 

and serve its answer by May 30, 2018.   

Plaintiff Black Diamond Electric, Inc. has sued for declaratory relief alleging that Black 

Diamond and the Board have different interpretations of Labor Code §108 and that the Board’s 

interpretation is not permitted by section 108.  

The Board’s main argument in its demurrer is that Black Diamond has failed to exhaust 

its administrative remedies. In support of its argument it relies on the pending administrative 

proceeding between Black Diamond and the Board: In re Black Diamond Electric, Inc. (CSLB 

No. 2016-232). The Board argues that Black Diamond must go through the administrative 

proceeding and then take a writ from the proceeding rather than bring this current lawsuit.  

If Black Diamond was challenging the Board’s accusation in this Court then clearly Black 

Diamond would be required to exhaust its administrative remedies in In Re Black Diamond 

Electric, Inc. before challenging the administrative decision in this Court. (See, e.g. Housing 

Development Co. v. Hoschler (1978) 85 Cal.App.3d 379, 385.) Here, however, Black Diamond’s 

declaratory relief action is not limited to the pending administrative proceeding, but is based on 

the Board’s interpretation of section 108 and how the Board will apply its interpretation to Black 

Diamond going forward. Although not as clearly alleged as it could be, the reasonable inference 

in the complaint is that Black Diamond is concerned about multiple disciplinary proceedings and 

future harm to its business based on the Board’s interpretation of section 108, and not just the 

one pending disciplinary proceeding. The Board, however, focused on the pending 

administrative proceeding as the method of exhausting the administrative remedies. But it failed 

to explained what administrative procedure Black Diamond is required to go through if there was 

no pending disciplinary proceeding. Stated another way, the Board has offered no administrative 

procedure for Black Diamond to follow if it wanted to challenge the Board’s interpretation of 

section 108 and there was no disciplinary proceeding pending. Thus, the Board has not shown 
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that Black Diamond failed to exhaust its administrative remedies related its claim for declaratory 

relief in this case.  

Contractors' State License Board v. Superior Court of Los Angeles County (Anthony 

Pools) (1960) 187 Cal.App.2d 557 cannot be used to show that Black Diamond failed to exhaust 

its administrative remedies here. Rather, Anthony Pools held that a trial court cannot issue an 

injunction that prevents an administrative body, such as the Contractors State License Board, 

from engaging in its disciplinary proceedings. (Id. at 561.) However, the court also noted that the 

company involved in the disciplinary proceeding could ask the administrative body for a stay of 

the proceedings while the trial court decided a breach of contract claim based on the same 

conduct. (Id. at 562.) Thus, Anthony Pools did not hold that a civil action should be stayed or 

dismissed until the completion of a disciplinary proceeding. Instead, it appears that the court 

thought both proceedings could go forward at the same time.  

 When ruling on previous discovery matters in this case, the Court’s initial take was that 

Scott v. Industrial Accident Com. (1956) 46 Cal.2d 76 supported Black Diamond’s position. 

However, upon further review, that case can be distinguished. There the Industrial Accident 

Commission and the trial court each had jurisdiction to decide whether worker’s compensation 

applied and once that decision was made either the trial court or the Commission would lose 

jurisdiction of the case. (Id. at 81.) In contrast, the Board in the administrative proceeding and 

the Court here each have jurisdiction to decide the issues presented to them and a decision by 

either the Board or this Court will not result in the other losing jurisdiction. (See, e.g. Anthony 

Pools, supra, 187 Cal.App.2d at 561.) 

In addition, if this Court were to follow Scott and find that the administrative proceeding 

and this case have concurrent jurisdiction over the same issues, the Court would apply the rule 

that “the tribunal first assuming jurisdiction retains it to the exclusion of all other tribunals in 

which the action might have been initiated.” (Scott, supra, 46 Cal.2d at 81.) The administrative 

proceeding began in March 2017 while this case was not filed until December 2017. Thus, if this 

Court were to conclude that the two proceedings have concurrent jurisdiction it would allow the 

administrative proceeding to go first.  

The Board also argues that Black Diamond’s claim is not ripe. “[T]he test for ripeness is 

twofold: we must (1) determine whether the issue is ‘ “appropriate for immediate judicial [or 

arbitral] resolution,” ’ and then (2) analyze ‘ “the hardship that may result from withholding court 

[or the arbitrators’] consideration.” ’ [Citation.]” (Panoche Energy Center, LLC v. Pacific Gas & 

Electric Co. (2016) 1 Cal.App.5th 68, 100.) As the Board notes, a difference of opinion about the 

validity of a statute without more is not enough to show hardship. (See, Pacific Legal Foundation 

v. California Coastal Com. (1982) 33 Cal.3d 158, 173.)  

The Court finds that this case is ripe. There is an alleged disagreement about how Labor 

Code §108 should be interpreted. (Comp. ¶¶ 37-42.) In addition, Black Diamond has alleged 

that the Board is not following the language in section 108 and has initiated an enforcement 

action against Black Diamond based on the allegedly incorrect interpretation of section 108. 
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(Comp. ¶¶31-33.) Black Diamond also alleges that without a declaration from this Court, Black 

Diamond will face improper disciplinary proceedings which will result in unrecoverable expenses 

and a disruption of its business. (Comp. ¶¶37, 42.) These allegations go beyond a mere 

difference of opinion and include harm to Black Diamond. Thus, the Court finds that there is a 

definite and concrete controversy between the parties over the interpretation of Labor Code 

§108 and that Black Diamond will suffer hardship if its complaint is not heard by this Court.  

Finally, the Board argues that the declaratory relief claim is not necessary and proper. 

The Board’s argument is based on the rule that “where an appropriate procedure has been 

provided by special statute and the court believes that more effective relief can and should be 

obtained through that procedure. [Citations] … In such a situation, the superior court would 

abuse its discretion if it permitted the plaintiff, by initiating an ordinary declaratory relief action, to 

circumvent the particular procedures and other provisions specified by the Legislature… .” 

(DeLaura v. Beckett (2006) 137 Cal.App.4th 542, 545.) The Board, however, points only to the 

pending administrative proceeding as the proper procedure for Black Diamond to obtain the 

relief it seeks in this complaint. However, the Board has not shown how Black Diamond can 

obtain the declaratory relief it seeks through the pending administrative proceeding.  

The Board’s requests for judicial notice are granted. The Court takes judicial notice of: 

(1) the Board’s Accusation against Black Diamond; (2) Black Diamond’s Notice of Defense; 

(3) the docket in the administrative proceeding before the Board: In Re Black Diamond Electric, 

Inc. and (4) Black Diamond’s government tort claim. 

Although this Court finds that this case can proceed while the administrative proceeding 

is going forward, the Court questions whether it should proceed. It appears that both the 

administrative proceeding and this case are likely to address the statutory interpretation of Labor 

Code §108 and it seems likely that the decision in the administrative proceeding will be 

challenged in this Court by a petition for writ of mandamus. Thus, if this case is not stayed there 

will likely be two proceedings in this court concerning the same issue of statutory interpretation. 

This would result in a poor allocation of judicial resources and have the potential for conflicting 

rulings on how section 108 should be interpreted. The Court is, therefore, considering whether 

this case should be stayed until the administrative proceeding is completed. If the tentative 

ruling is contested, the parties should be prepared to discuss whether or not this Court should 

stay this case. If the tentative ruling is not contested, the parties should raise this issue with the 

Court at the next case management conference. 
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 10.  TIME:  9:00   CASE#: MSC17-02451 
CASE NAME: BLACK DIAMOND ELECTRIC VS. CONTRACTORS STATE LICENSE BOARD 
HEARING ON MOTION TO COMPEL DEPOSITION OF DAVID FOGT & FOR SANCTIONS 
FILED BY BLACK DIAMOND ELECTRIC, INC. 
* TENTATIVE RULING: * 
 
Vacated in view of ruling of Appellate Court. 

 

  

 11.  TIME:  9:00   CASE#: MSC17-02501 
CASE NAME: GARCIA VS. MULFORD 
HEARING ON MOTION FOR ORDER QUASHING EMPLOYMENT SUBPOENA 
FILED BY JONATHAN GARCIA 
* TENTATIVE RULING: * 
 
Hearing continued to 5/30/18 per minutes of 5/08/18. 

 

  

12.  TIME:  9:00   CASE#: MSC18-00001 
CASE NAME: CITY OF OAKLEY VS. WEDER FAMILY TRUST 
HEARING ON MOTION FOR ORDER OF POSSESSION  
FILED BY CITY OF OAKLEY 
* TENTATIVE RULING: * 
 
Continued to 6/13/18 to be heard at the same time as Defendant’s Demurrer, 9AM, Dept. 9. 

 

  

13.  TIME:  9:00   CASE#: MSC18-00081 
CASE NAME: FEILING VS. US BANK TRUST N.A. 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY U.S. BANK TRUST, N.A., et al.  
* TENTATIVE RULING: * 
 
The Court has reviewed the Declaration of Vartkes Artinian, filed on May 14, 2018.  Based on 
this declaration, the Court excuses plaintiff from the failure to timely file the proposed 
First Amended Complaint.  Accordingly, this hearing on defendant U.S. Bank Trust’s demurrer is 
dropped from calendar as moot. 
 
However, the Court cannot tell from the declaration whether plaintiff, in drafting the proposed 
First Amended Complaint, has considered the arguments made in support of the two additional 
demurrers set for hearing on June 13, 2018.  Plaintiff shall carefully review those two additional 
demurrers, and shall make any additional changes to his pleading that may be necessary to 
address the arguments raised in those demurrers.  The final version of the First Amended 
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Complaint shall be filed and served on or before May 31, 2018.  Plaintiff should proceed with 
care; the Court does not anticipate granting further leave to amend. 
 
The Court encourages the parties to continue their settlement negotiations. 

 

  

14.  TIME:  9:00   CASE#: MSC18-00177 
CASE NAME: FURLONG VS. FORD MOTOR COMPANY 
HEARING ON MOTION TO STAY LITIGATION IN LIGHT OF CLASS ACTION SETTLEMENT 
FILED BY FORD MOTOR COMPANY 
* TENTATIVE RULING: * 
 
Unopposed – granted. 

 

  

15.  TIME:  9:00   CASE#: MSL16-00901 
CASE NAME: LHC CONSULTING, INC.  VS.  EVENA MEDICAL, INC. 
HEARING ON MOTION TO COMPEL RESPONSES TO INTERROGATORIES 
FILED BY LHC CONSULTING, INC. 
* TENTATIVE RULING: * 
 
Denied as moot.  Defendant Ball’s verified discovery responses were apparently served on 
5/4/18.  If they are inadequate, require further response, etc. an appropriate motion needs to be 
filed, except as to any to which objections were made after defendant agreed no objections 
would be made, which shall be answered within 10 days from the date of this hearing.  
Sanctions are denied. 

 

 

16.  TIME:  9:00   CASE#: MSL16-00901 
CASE NAME: LHC CONSULTING, INC.  VS.  EVENA MEDICAL, INC. 
HEARING ON MOTION TO COMPEL RESPONSES TO SPECIAL INTERROGATORIES 
FILED BY LHC CONSULTING, INC. 
* TENTATIVE RULING: * 
 
Denied as moot.  Defendant David Gruebele’s verified discovery responses were apparently 
served on 5/4/18.  If they are inadequate, require further response, etc. an appropriate motion 
needs to be filed except as to any to which objections were made after defendant agreed no 
objections would be made, which shall be answered within 10 days from the date of this 
hearing.  Sanctions are denied. 
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17.  TIME:  9:00   CASE#: MSL16-00901 
CASE NAME: LHC CONSULTING, INC.  VS.  EVENA MEDICAL, INC. 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
May appear by CourtCall if tentative rulings, lines 15 & 16 are not argued. 

 

 

18.  TIME:  9:00   CASE#: MSL17-03001 
CASE NAME: FAVILLE VS. GAVIRIA 
HEARING ON MOTION TO STRIKE ALL OR PORTIONS OF PLAINTIFF’S COMPLAINT 
FILED BY JOE VAVIRIA 
* TENTATIVE RULING: * 
 
The motion to strike is denied.  Although the Defendant’s motion is titled and in some respects 
in the body styled as a motion to strike, it has elements of general demurrer, motion for 
judgment on the pleadings and summary adjudication, none of which are clearly set forth.   
 
The complaint is sufficiently certain to inform defendant that all causes of action are based on 
an underlying breach of a contract which is attached to the complaint.  Defendant essentially 
argues that the allegations of the complaint are untrue, which of course does not constitute the 
basis for granting the motion (however styled).  These arguments are matters to be presented 
at trial as evidence (or summary judgment motion), and the allegations of the complaint, 
however much the defendant disagrees with them, will be proved or disproved by evidence 
presented – not argument.. 
 
Defendant shall file his answer to the complaint no later than May 25, 2018. 

 

 

19.  TIME:  10:00   CASE#: MSL18-00420 
CASE NAME: WOOD VS. AUTOMETRICS 
HEARING ON DEMURRER TO COMPLAINT  
FILED BY AUTOMETRICS 
* TENTATIVE RULING: * 
 
Unopposed – sustained with 15 days leave to amend. 
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20.  TIME:  10:00   CASE#: MSL18-00600 
CASE NAME: SCM SPECIAL FUND  3, LP  VS.  OVERMAN 
HEARING ON PETITION TO COMPEL ARBITRATION OF ALL DISPUTES 
FILED BY SCM SPECIAL FUND 3, LP 
* TENTATIVE RULING: * 
 
The petition is denied.  Based on the document attached to the complaint, arbitration was not 
consented to because it was not signed by all parties and therefore is not enforceable.  See 
Fagelbaum & Heller v. Smylie  (2009) 174 Cal. App.4th 1351; Angell v,. Rowlands  (1978) 85 
Cal.Ap.3d 536.  It is not necessary for the Court to go further and determine whether or not 
other reasons, such as unconscionability, adhesion, mistake, etc., would also be a basis for 
denial of the petition. 

 

 

21.  TIME:  10:00   CASE#: MSN17-2065 
CASE NAME: HAGEN VS. SHIOMOTO 
HEARING ON PETITION FOR ALTERNATIVE WRIT OF MANDATE 
FILED BY SHANNON LEE HAGEN 
* TENTATIVE RULING: * 
 
Present Motion 
 
Before the Court is a Petition for Alternative Writ of Mandate (the “Petition”) filed by Petitioner 
Shannon Lee Hagen (“Petitioner”). The Petition is opposed by Respondent Jean Shiomoto, 
director of the California Department of Motor Vehicles (the “DMV”). No reply was filed. For 
reasons stated below, the Petition is denied. 
 
Relevant Factual and Procedural Background 
 
The following was taken from the Administrative Record provided by Petitioner.  
 
On April 30, 2017 Petitioner was arrested for being a minor under 21 years of age and 
containing a B.A.C. of over .01% in violation of the California Vehicle Code. Petitioner’s license 
was suspended after her arrest under the law of administrative per se. Petitioner requested and 
was granted a hearing with the DMV on September 18, 2017.  
 
During that hearing, the hearing officer described and named the exhibits including the arresting 
officer’s (the “Officer”) statement and supplemental report. (Hearing Transcripts at p. 2:15-23.) 
Counsel for Petitioner was asked if he had any objections to the exhibits, to which he replied, 
“Just the standard hearsay, lack of foundation.” (Id. at p. 3:9-10.) Further, Petitioner argued that, 
“The officer did not see who was behind the wheel. All we have is one person allegedly saying 
they were driving... Without evidence of actual movement of the vehicle, driving, anything other 
than the hearsay statement, can’t establish that it was [Petitioner] behind the wheel or even that 
the car had moved while she was under the influence.” (Hearing Transcripts at pp. 3-4:21-3.) 
The matter was taken under submission. 
 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   09 
HEARING DATE:   05/16/18 

 
 

- 17 - 

On October 04, 2017 the DMV issued a findings of fact stating that, “The determination of 
driving was based on: [Petitioner’s] admission of driving to [the Officer].” (Notification of Findings 
and Decision at p.1.) The Officer’s statement states that, “[Petitioner] admitted to driving the 
involved vehicle, a white 09 Hyundai Elantra, and she displayed the objective symptoms of 
alcoholic beverage intoxication.” (Offer’s Statement at p. 2.) Further, the Officer adds that the 
“vehicle [Petitioner] admitted to driving was parked running in the middle of a small residential 
roadway with a car door open.” (Id.) And other vehicles were not able to go around Petitioner’s 
vehicle. (Id.)  
 
Narrative from the Officer’s report form states that the vehicle in question “was running but was 
in park,” and that the “driver’s side front door was open and appeared that the Hyundai had just 
recently been driven.” (Law Enforcement Report Form at pp. 2.) The Officer’s narrative further 
states that “near the driver’s side front door,” the Officer noticed the Petitioner “lying on the 
ground” next to a younger male. (Id.) Petitioner ultimately admitted to the Officer that she had 
driven the vehicle back from a local party, and Petitioner was driving another friend a ride home. 
(Id. at p. 3.) After further investigation, Petitioner admitted to having a cup of “Hennessey,” and 
the Officer observed objective symptoms of intoxication which were confirmed by a Preliminary 
Alcohol Screening (PAS) that consisted of a .078% BAC. (Id.)  
 
Petitioner stated that she had been dating the younger male for approximately two days and 
they had been arguing about suspected cheating, which gave rise to the Officer being called to 
the scene due to a verbal argument. (Id. at pp. 2-3.) 
 
In the administrative hearing the DMV may use any relevant evidence if it is the type of 
evidence on which “responsible persons are accustomed to rely in the conduct of serious 
affairs,” and a police officer’s report constitutes that type of evidence.(MacDonald v. Gutierrez 
(2004) 32 Cal.4th 150, 158–159.) The DMV’s findings were based on the Officer’s report and 
statement (cited above), and the decision announced Petitioner’s driving privileges suspension 
effective from October 13, 2017 through October 12, 2018. (Notification of Findings and 
Decision at p.1, 3.) 
 
By way of the Petition, Petitioner seeks to compel the DMV to set aside its decision to revoke 
Petitioner’s vehicle driver’s license. Petitioner contends that the DMV failed to provide any 
evidence that Petitioner was driving and also that Petitioner was driving while under the 
influence of alcohol. 
 
Legal Standard 
 
Code of Civil Procedure (“CCP”) section 1094.5, subdivision (a), requires the court to hear an 
inquiry into the “validity of any final administrative order or decision made as the result of a 
proceeding in which by law a hearing is required to be given, evidence is required to be taken, 
and discretion in the determination of facts is vested in the inferior tribunal, corporation, board, 
or officer…” The DMV’s decision to suspend Petitioner’s driving privileges qualifies under this 
section. (MacDonald v. Gutierrez (2004) 32 Cal.4th 150, 153, 159.) And the DMV may consider 
the arresting officer’s sworn, and unsworn statements during the administrative per se hearing 
that the decision rests upon. (MacDonald v. Gutierrez (2004) 32 Cal.4th 150, 153, 159.) 
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Here, the Officer’s report and statement are admissible as evidence of Petitioner’s Vehicle Code 
violation, and Petitioner’s admissions contained within the report are admissible as party 
admissions. As such, the Administrative Record is replete with evidence that Petitioner was 
driving, and that she was impermissibly intoxicated, and Petitioner provides no evidence to the 
contrary. Accordingly, the Court finds that the DMV had sufficient evidence to support its 
findings and decision. And thus, the Petition is denied. 
 
Conclusion 
 
The Court finds that the DMV had sufficient evidence upon which it based its findings and 
decision, and the Court will not disturb the DMV’s decision. Accordingly, and the Petition is 
denied. 

 

 

22.  TIME:  10:00   CASE#: MSC17-00511 
CASE NAME: SAICON VS. AURIONPRO 
SPECIALLY SET HEARING ON: TRIAL RESETTING CONFERENCE 
SET BY DEPT. 9 
* TENTATIVE RULING: * 
 
May appear by CourtCall. 

 

 

23.  TIME:  9:01   CASE#: MSL17-03001 
CASE NAME: FAVILLE VS GAVIRIA  
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
May appear by Court Call if line 18 is not argued.  It appears to the Court that this matter should 
be set for trial with mediation preceding. 

 

 

 


